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[bookmark: _Toc433984870]Details
	Parties
	[bookmark: Parties]Seller, Buyer and Financier, each as defined below

	[bookmark: PartyTitle1]Seller
	Name
	[bookmark: PartyName1][insert Seller’s name]

	
	ABN
	[bookmark: ACN1][insert Seller’s ABN]

	
	Address
	[insert mailing address for notices to Seller]

	
	Attention
	[insert name/title of addressee for notices to Seller]

	
	Email
	[insert email address for notices to Seller]

	[bookmark: PartyTitle2]Buyer
	Name
	[bookmark: PartyName2]The Commonwealth of Australia as represented by the Clean Energy Regulator (a Commonwealth entity established by the Clean Energy Regulator Act 2011 (Cth))

	
	ABN
	[bookmark: ACN2]72 321 984 210

	
	Address
	GPO Box 621, Canberra ACT 2601, Australia

	
	Attention
	[bookmark: Attention2]Manager, ERF Contracts and ANREU

	
	Email
	ERF-Contracts@cleanenergyregulator.gov.au

	[bookmark: PartyTitle]Financier
	Name
	[insert Financier’s name] 

	
	ABN
	[insert Financier’s ABN]

	
	Address
	[bookmark: Address2][insert mailing address for notices to Financier]

	
	Fax
	[insert fax number for notices to Financier]

	
	Attention
	[insert name/title of addressee for notices to Financier]

	
	Email
	[insert email address for notices to Financier]

	Project
	Name
	[insert name of project as on ERF Register]

	
	CER project number
	[insert project number as on ERF Register]

	[bookmark: moreparties][bookmark: Recitals]Recitals
	[bookmark: FirstRecital]A	The Seller and the Buyer are parties to the Contract.

	
	B	The Seller has requested that the Financier provide financial accommodation to partially finance the Project.

	
	C	Two of the conditions for the provision of financial accommodation referred to in Recital B above under the relevant Finance Documents are that:
the Seller grant to the Financier security over, among other things, all the right, title and interest of the Seller in the Contract; and 
the Seller and the Buyer, as parties to the Contract, enter into this deed with the Financier.

	Governing law
	[bookmark: GoverningLaw]Australian Capital Territory

	[bookmark: DeedAgreement1]Date of deed
	See Signing page
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[bookmark: GeneralTerms][bookmark: _Toc62477232][bookmark: _Toc62646364][bookmark: _Toc65940750][bookmark: _Toc66517225][bookmark: _Toc66520571][bookmark: _Toc66535247][bookmark: _Toc66535490][bookmark: _Toc71950909][bookmark: _Toc71951154][bookmark: _Toc71951398][bookmark: _Toc72598520][bookmark: _Toc79916165][bookmark: _Toc80028267][bookmark: _Toc80028517][bookmark: _Toc433984871]General terms
1. [bookmark: _Toc62477233][bookmark: _Toc62646365][bookmark: _Toc65940751][bookmark: _Toc66265534][bookmark: _Toc66517226][bookmark: _Toc66520572][bookmark: _Toc66535248][bookmark: _Toc66535491][bookmark: _Toc71950910][bookmark: _Toc71951155][bookmark: _Toc71951399][bookmark: _Toc72598521][bookmark: _Toc79916166][bookmark: _Toc80028268][bookmark: _Toc80028518][bookmark: _Toc433984872]Interpretation
[bookmark: _Toc433984873]Definitions in the Contract 
In this deed, capitalised words and expressions used but not expressly defined in this deed have the same meaning as in the Code of Common Terms.  
[bookmark: _Toc62477235][bookmark: _Toc62646367][bookmark: _Toc65940753][bookmark: _Toc66265536][bookmark: _Toc66517228][bookmark: _Toc66520574][bookmark: _Toc66535250][bookmark: _Toc66535493][bookmark: _Toc71950912][bookmark: _Toc71951157][bookmark: _Toc71951401][bookmark: _Toc72598523][bookmark: _Toc79916168][bookmark: _Toc80028270][bookmark: _Toc80028520][bookmark: _Toc433984874]Definitions
In this deed:
Acceptable Third Party means any party that is a natural person or body corporate that:
has the legal capacity, power and authority to become a party to and be bound by the obligations of the Seller under the Contract and the Finance Documents; and
has the financial and technical capability to perform (or cause to be performed) the obligations of the Seller under the Contract and the Finance Documents; and
is not a person (natural, corporate or governmental) that is itself sanctioned or is connected, directly or indirectly, to any person that is sanctioned under economic and trade sanctions imposed by Australia, the United States of America, the European Union or any other relevant country,
and either:
is a “project proponent” of an “eligible offsets project”, as those terms are defined in the Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) (“CFI Act”); or
passes the “fit and proper person test”, as that term is defined in the CFI Act, for the purposes of the CFI Act, but excluding, for the purposes of this definition, the application of section 61(1)(k) of the Carbon Credits (Carbon Farming Initiative) Rule 2015.
AML/CTF Laws means the Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth), any regulations or rules made thereunder, and any other anti-money laundering, counter-terrorism financing or sanctions laws or regulations applicable in Australia or any other relevant country from time to time including, without limitation, any laws or regulations imposing ‘know your customer’ or other identification checks or procedures.
Authorised Officer means:
in respect of the Seller, any director or secretary, or any person from time to time nominated as an “Authorised Officer” by the Seller by notice to the Financier accompanied by certified copies of signatures of all new persons so appointed and, where applicable:
the identity of that person has been verified to the Financier’s satisfaction in order to ensure compliance with the Financier’s obligations under the AML/CTF Laws; and
the Financier has no notice of revocation of that authority;
in respect of the Buyer, the Chair or any other official of the Clean Energy Regulator whose title contains the word “Manager” (or a person performing the functions of any such person) or any attorney or other person nominated by the Buyer as an “Authorised Officer” for the purposes of this deed; and 
in respect of the Financier, a director or secretary or any person whose title contains the word “Director”, “Chief”, “counsel”, “Head”, “President”, “Manager”, “Executive” or “manager” (or a person performing the functions of any of them) or any attorney or other person nominated by the Financier as an “Authorised Officer” for the purposes of this deed.
Business Day means any day (other than a Saturday or Sunday or any day between 26 December in a year and 1 January in the following year) on which commercial banks are open for general banking business in Sydney and the Australian Capital Territory.
Buyer means the person so described in the Details.
CER Act means the Clean Energy Regulator Act 2011 (Cth).
Code of Common Terms means the document entitled “Carbon Abatement Contract Code of Common Terms (Version [1.0 of 11 February 2015]/[2.0 of 21 August 2015]) as agreed between the Seller and the Buyer on or before the date of this deed, as replaced, supplemented, amended or varied from time to time (in each case) in accordance with clause 4.5 (“Amendments to the Contract and the Delivery Schedule”).
Contract means the Carbon Abatement Contract in relation to the Project having the Contract Date of [insert Contract Date] and Buyer allocated contract number CAC-[insert CAC number], between the Seller and Buyer comprising:
the Code of Common Terms;
the Commercial Terms as set out in the application [(Form CER-AUC-001 v1.1 03/03/2015) / titled “Auction qualification – offer to enter into a Carbon Abatement Contract – Commercial Terms”] dated [insert date] made by the Seller to the Buyer and as agreed between the Seller and Buyer on or before the date of this deed, as replaced, supplemented, amended or varied from time to time (in each case) in accordance with clause 4.5 (“Amendments to the Contract and the Delivery Schedule”);
the Delivery Terms as set out in the application [(Form CER-ERF-AUC002 V1.2 24/03/2015) / titled “Auction registration – supplementing the offer to enter into a Carbon Abatement Contract – Delivery Terms”] dated [insert date] made by the Seller to the Buyer, [as varied pursuant to the letter from the Seller to the Buyer dated [insert date], and] as agreed between the Seller and Buyer on or before the date of this deed, as further replaced, supplemented, amended or varied from time to time (in each case) in accordance with clause 4.5 (“Amendments to the Contract and the Delivery Schedule”); and
the Financial Terms as set out in the application (Form CER-ERF-AUC003 [v1.0 20/03/2015 / v2.0 16/10/2015])] dated [insert date] made by the Seller to the Buyer and as agreed between the Seller and Buyer on or before the date of this deed, as replaced, supplemented, amended or varied from time to time (in each case) in accordance with clause 4.5 (“Amendments to the Contract and the Delivery Schedule”). 
Controller has the meaning given to that term in the Corporations Act.
Corporations Act means the Corporations Act 2001 (Cth).
Default Notice means any notice given by the Buyer to the Seller in respect of an Event of Default in accordance with clause 9.5 (“Termination rights”) of the Code of Common Terms.
Details means the section of this deed headed “Details”.
Disclosure Material has the meaning given in clause 3.3(c) (“Buyer consents, acknowledgments and confirmations”).
Enforcing Party means the Financier or any receiver, receiver and manager, agent or attorney or other Controller appointed under any Security Document.
[bookmark: _MsjCursor]Event of Default has the meaning given to it in the Code of Common Terms but only includes an event in respect of which the Seller is the Defaulting Party.
Facility Agreement means the agreement entitled “Facility Agreement and Guarantee” dated [insert date] between, amongst others, the Seller and the Financier (as amended from time to time).
Finance Event of Default means any event which constitutes an “Event of Default” under the Facility Agreement. 
Finance Documents has the meaning given to it in the Facility Agreement. 
Financier means the person so described in the Details.
Government Body means any government or any governmental, semi- governmental or judicial entity or authority.  It also includes any self-regulatory organisation established under statute or any stock exchange.
Insolvency means the occurrence of any of the events described in clause 9.2.1.a (“Events of Default with respect to Seller”) of the Code of Common Terms. 
Power means any power, right, authority, discretion, remedy or privilege, whether express or implied (including to exercise a Termination Right or accepting repudiation and granting waivers) conferred on any person.
PPSA means the Personal Property Securities Act 2009 (Cth).
Project means the project described in the Details.
Proposed Purchaser has the meaning given in clause 3.3(c) (“Buyer consents, acknowledgments and confirmations”).
Qualifying Transferee means:
any person who is not a person (natural, corporate or governmental) that is itself sanctioned or is connected, directly or indirectly, to any person that is sanctioned under economic and trade sanctions imposed by Australia, the United States of America, the European Union or any other relevant country; or 
any other person who is approved by the Buyer.
Security Document means:
the document titled “General Security Deed” dated on or about the date of this deed granted by the Seller in favour of the Financier, creating among other things, a security interest over the Seller’s right, title and interest in the Contract; and
any “security” howsoever defined in the Facility Agreement from time to time.
Security Interest means any:
security for the payment of money or performance of obligations, including a mortgage, charge, lien, pledge, trust or title retention or flawed deposit arrangement and any “security interest” as defined in sections 12(1) or (2) of the PPSA; or
right, interest or arrangement which has the effect of giving another person a preference, priority or advantage over creditors including any right of set-off; or
right that a person (other than the owner) has to remove something from land (known as a profit à prendre), easement, public right of way, restrictive or positive covenant, lease, or licence to use or occupy; or
third party right or interest, or any right arising as a consequence of the enforcement of a judgment,
or any agreement to create any of them or allow them to exist.
[bookmark: _DV_C283]Seller means the person so described in the Details.
Taxes means taxes, levies, imposts, charges and duties (including stamp and transaction duties) imposed by any Government Body together with any related interest, penalties, fines and expenses in connection with them.
Terminate means, in relation to a document, to terminate, determine, rescind, repudiate, avoid, release, surrender, forfeit, discharge (other than by performance) or accept the termination, rescission or repudiation of that document but excludes, in relation to the Contract, the termination of the Contract as provided for in clauses 2.1.4 and 9.5.1.e of the Code of Common Terms, and “Termination” has a corresponding meaning.
Termination Right means any right of the Buyer to, but for this deed, Terminate the Contract.
Unit Price Information means the Unit Price and includes any information that indicates that the Unit Price is above a certain or identifiable price, or is below a certain or identifiable price, or is between two certain or identifiable prices.
[bookmark: _Toc62477236][bookmark: _Toc62646368][bookmark: _Toc65940754][bookmark: _Toc66265537][bookmark: _Toc66517229][bookmark: _Toc66520575][bookmark: _Toc66535251][bookmark: _Toc66535494][bookmark: _Toc71950913][bookmark: _Toc71951158][bookmark: _Toc71951402][bookmark: _Toc72598524][bookmark: _Toc79916169][bookmark: _Toc80028271][bookmark: _Toc80028521][bookmark: _Toc433984875]General
In this deed, unless the context otherwise requires:
the words “include”, “including”, “for example” or “such as” are not used as, nor are they to be interpreted as, words of limitation, and, when introducing an example, do not limit the meaning of the words to which the example relates to that example or examples of a similar kind;
a reference to any law, legislation or legislative provision includes any statutory modification or re-enactment of, or legislative provision substituted for, and any statutory instruments issued under that legislation or legislative provision;
the singular includes the plural and vice versa;
a reference to an individual or person includes a corporation, partnership, joint venture, association, authority, trust, state or government and vice versa;
[bookmark: _DV_C285]an agreement, representation or warranty in favour of two or more persons is for the benefit of them jointly and each of them individually;
a reference to any gender includes all genders;
a reference to any agreement or document is to that agreement or document (and, where applicable, any of its provisions) as amended, novated, supplemented or replaced from time to time, except where that occurs in contravention of this deed;
a reference to any party to this deed or any other document or arrangement includes that party’s executors, administrators, substitutes, successors and permitted assigns; and
where an expression is defined, another part of speech or grammatical form of that expression has a corresponding meaning.
[bookmark: _Toc62477237][bookmark: _Toc62646369][bookmark: _Toc65940755][bookmark: _Toc66265538][bookmark: _Toc66517230][bookmark: _Toc66520576][bookmark: _Toc66535252][bookmark: _Toc66535495][bookmark: _Toc71950914][bookmark: _Toc71951159][bookmark: _Toc71951403][bookmark: _Toc72598525][bookmark: _Toc79916170][bookmark: _Toc80028272][bookmark: _Toc80028522][bookmark: _Toc433984876]Headings
In this deed, headings are for convenience of reference only and do not affect interpretation.
[bookmark: _Toc62477238][bookmark: _Toc62646370][bookmark: _Toc65940756][bookmark: _Toc66265539][bookmark: _Toc66517231][bookmark: _Toc66520577][bookmark: _Toc66535253][bookmark: _Toc66535496][bookmark: _Toc71950915][bookmark: _Toc71951160][bookmark: _Toc71951404][bookmark: _Toc72598526][bookmark: _Toc79916171][bookmark: _Toc80028273][bookmark: _Toc80028523][bookmark: _Toc433984877]Business Day
If the day on which any act, matter or thing is to be done under or pursuant to this deed is not a Business Day, that act, matter or thing must be done on or by the next Business Day.
[bookmark: _Toc62477239][bookmark: _Toc62646371][bookmark: _Toc65940757][bookmark: _Toc66265540][bookmark: _Toc66517232][bookmark: _Toc66520578][bookmark: _Toc66535254][bookmark: _Toc66535497][bookmark: _Toc71950916][bookmark: _Toc71951161][bookmark: _Toc71951405][bookmark: _Toc72598527][bookmark: _Toc79916172][bookmark: _Toc80028274][bookmark: _Toc80028524][bookmark: _Toc433984878]Precedence of obligations
If any ambiguity, inconsistency or conflict of obligations exists or arises between this deed and the Contract relating to matters the subject of this deed, the provisions of this deed shall take precedence over the Contract and shall apply to resolve that ambiguity, inconsistency or conflict.
[bookmark: _Toc62477240][bookmark: _Toc62646372][bookmark: _Toc65940758][bookmark: _Toc66265541][bookmark: _Toc66517233][bookmark: _Toc66520579][bookmark: _Toc66535255][bookmark: _Toc66535498][bookmark: _Toc71950917][bookmark: _Toc71951162][bookmark: _Toc71951406][bookmark: _Toc72598528][bookmark: _Toc79916173][bookmark: _Toc80028275][bookmark: _Toc80028525][bookmark: _Toc433984879]Rights and obligations
The duties, obligations and liabilities of the Buyer, the Seller and the Financier under this deed are several and not joint or joint and several.
[bookmark: _Toc433984880]Termination
A reference to “termination” does not include the coming to the end of the Contract by the effluxion of time or discharge by performance.
[bookmark: _Toc433984881]Finance Document
The Seller and the Financier agree that this deed is a Finance Document. 
[bookmark: _Ref416185621][bookmark: _Toc433984882][bookmark: _Toc62477242][bookmark: _Toc62646374][bookmark: _Toc65940760][bookmark: _Toc66265543][bookmark: _Toc66517235][bookmark: _Toc66520581][bookmark: _Toc66535257][bookmark: _Toc66535500][bookmark: _Toc71950919][bookmark: _Toc71951164][bookmark: _Toc71951408][bookmark: _Toc72598530][bookmark: _Toc79916175][bookmark: _Toc80028277][bookmark: _Toc80028527]Finance Event of Default
Any notice in writing by the Financier to the Buyer (with a copy to the Seller) that a Finance Event of Default is continuing is taken to be conclusive evidence for the purposes of this deed and the Buyer only that a Finance Event of Default is continuing.
[bookmark: _Toc433984883]Representations and warranties
[bookmark: _Toc62477243][bookmark: _Toc62646375][bookmark: _Toc65940761][bookmark: _Toc66265544][bookmark: _Toc66517236][bookmark: _Toc66520582][bookmark: _Toc66535258][bookmark: _Toc66535501][bookmark: _Toc71950920][bookmark: _Toc71951165][bookmark: _Toc71951409][bookmark: _Toc72598531][bookmark: _Toc79916176][bookmark: _Toc80028278][bookmark: _Toc80028528][bookmark: _Toc433984884]General representations and warranties
Each party represents and warrants in respect of itself to each other party that as at the date of this deed: 
in the case of the Seller in respect of itself, it is a corporation validly existing under the laws of its place of incorporation;
in the case of the Buyer in respect of the Clean Energy Regulator, it is a Commonwealth entity established by the CER Act and its Chair or other authorised delegate is empowered to enter into this deed on behalf of the Commonwealth of Australia;
in the case of the Financier in respect of itself, it is a [      ] [established by/validly existing under] the [     ] Act;
it is empowered to enter into and perform its obligations under this deed and (in the case of each of the Buyer and the Seller each in respect of itself) the Contract and to carry out the transactions contemplated by this deed and the Contract to which it is a party;
it has taken all necessary action to authorise the entry into and performance of this deed and (in the case of each of the Buyer and the Seller each in respect of itself) the Contract and to carry out the transactions contemplated by this deed and the Contract to which it is a party;
its obligations under this deed, (in the case of each of the Buyer and the Seller each in respect of itself) the Contract and any document relating to this deed or the Contract to which it is a party constitute its legal, valid and binding obligations, enforceable against it in accordance with their respective terms, subject to any necessary stamping and registration, applicable bankruptcy, insolvency, moratorium or similar laws affecting creditors’ rights generally and to equitable principles; 
the execution, observance and performance of its obligations under this deed and (in the case of each of the Buyer and the Seller each in respect of itself) the Contract and each transaction contemplated under those documents did not and will not violate in any respect any provision of, or require any consent or waiver under:
a law or treaty or a legally binding interpretation, judgment, injunction, ruling, writ, order or decree of a Government Body binding on it, including administrative, environmental and zoning laws (and including, in the case of the Buyer, in respect of itself, the CER Act and the Public Governance, Performance and Accountability Act 2013 (Cth) (“PGPA”)[, and further including, in the case of the Financier in respect of itself, the [     ] Act [and the PGPA]]);
its constitution or other constituent documents; or
any other document or agreement which is binding on it or its assets;
[bookmark: _Ref245531726]in the case of the Seller in respect of itself, to the best of its knowledge and belief, no Event of Default has occurred and is continuing, and no such event would occur as a result of its entering into or performing its obligations under this deed or the Contract, and (in respect of the Buyer) it has not failed to perform any of its material obligations under the Contract;
[bookmark: _Ref245531746]in the case of the Seller in respect of itself, the Contract (and the documents expressly referred to in it) and all documents and agreements which have the effect of varying it:
have been provided to the Financier and are true and complete copies of them and are in full force and effect; and
set out the entire agreement between the Seller and the Buyer in respect of its subject matter;
it has consulted with its own legal advisers to the extent that it has deemed necessary, and it has made its own decision to enter into this deed, (in the case of each of the Buyer and the Seller each in respect of itself) the Contract and (in the case of the Seller and the Financier each in respect of itself) the Finance Documents based upon its own judgement and upon any advice from such advisers as it has deemed necessary and not upon any view expressed by the other party or parties to the Contract or this deed or any of its affiliates or agents; and 
in the case of the Seller in respect of itself, it enters into this deed and the Contract in its personal capacity only and not as trustee of any trust or agent of any principal. 
[bookmark: _Toc433984885]No reliance
Each of the Buyer and the Seller represents and warrants to the Financier that it has not entered into the Contract or this deed in reliance on, or as a result of, any statement or conduct of any kind by or on behalf of the Financier or any of its related bodies corporate (as defined in the Corporations Act), other than, in the case of the Buyer in respect of itself: 
the representations and warranties made or given by each of the Financier and the Seller under this deed; and
the terms and conditions of, and the conduct by or on behalf of the Financier and the Seller under, this deed and the Contract.
Each of the Seller and the Financier represents and warrants to the Buyer that it has not entered into this deed in reliance on, or as a result of, any statement or conduct of any kind by or on behalf of the Buyer, other than, in the case of the Financier in respect of itself:
the representations and warranties made or given by each of the Buyer and the Seller in this deed and the Contract; and
the terms and conditions of, and the conduct by or on behalf of the Buyer and the Seller under, this deed and the Contract; and
the terms and conditions of, and the conduct by or on behalf of any other obligor or security provider under, the Finance Documents.
[bookmark: _Toc433984886]Survival
The representations and warranties given under this deed survive the execution of this deed.
[bookmark: _Toc62477245][bookmark: _Toc62646377][bookmark: _Toc65940763][bookmark: _Toc66265546][bookmark: _Toc66517238][bookmark: _Toc66520584][bookmark: _Toc66535260][bookmark: _Toc66535503][bookmark: _Toc71950922][bookmark: _Toc71951167][bookmark: _Toc71951411][bookmark: _Toc72598533][bookmark: _Toc79916178][bookmark: _Toc80028280][bookmark: _Toc80028530][bookmark: _Toc433984887]Consent and acknowledgments
[bookmark: _Toc62477246][bookmark: _Toc62646378][bookmark: _Toc65940764][bookmark: _Toc66265547][bookmark: _Toc66517239][bookmark: _Toc66520585][bookmark: _Toc66535261][bookmark: _Toc66535504][bookmark: _Toc71950923][bookmark: _Toc71951168][bookmark: _Toc71951412][bookmark: _Toc72598534][bookmark: _Toc79916179][bookmark: _Toc80028281][bookmark: _Toc80028531][bookmark: _Toc433984888]Seller and Buyer co-operation
The Seller and the Buyer agree to co-operate in the implementation of this deed and irrevocably consent to and agree to be bound by this deed.  The Seller and the Buyer acknowledge that this provision is only for the benefit of the Financier.
[bookmark: _Toc62477247][bookmark: _Toc62646379][bookmark: _Toc65940765][bookmark: _Toc66265548][bookmark: _Toc66517240][bookmark: _Toc66520586][bookmark: _Toc66535262][bookmark: _Toc66535505][bookmark: _Toc71950924][bookmark: _Toc71951169][bookmark: _Toc71951413][bookmark: _Toc72598535][bookmark: _Toc79916180][bookmark: _Toc80028282][bookmark: _Toc80028532][bookmark: _Toc433984889]Seller notice
[bookmark: _Ref221009332]The Seller hereby gives notice to the Buyer that the Seller has created or will create, pursuant to the Security Documents, Security Interests in favour of the Financier over (amongst other things) all of the Seller’s present and future right, title, benefit and interest in and to the Contract.
The Buyer expressly acknowledges and agrees that it has received the notice referred to in clause 3.2(a).
[bookmark: _Toc415243481][bookmark: _Toc62477248][bookmark: _Toc62646380][bookmark: _Toc65940766][bookmark: _Toc66265549][bookmark: _Toc66517241][bookmark: _Toc66520587][bookmark: _Toc66535263][bookmark: _Toc66535506][bookmark: _Toc71950925][bookmark: _Toc71951170][bookmark: _Toc71951414][bookmark: _Toc72598536][bookmark: _Toc79916181][bookmark: _Toc80028283][bookmark: _Toc80028533][bookmark: _Toc433984890]Buyer consents, acknowledgments and confirmations
The Buyer consents to the Seller entering into the Security Documents and granting the Security Interests in favour of the Financier, including Security Interests over the Seller’s right, title and interest in the Contract.
[bookmark: _Ref221011170]Despite anything else in the Contract, the Buyer acknowledges and agrees that the entry into the Security Documents and this deed by the Seller (or the Contract being subject to a Security Interest) and the exercise of any Power under any Security Document or the Finance Documents generally (including the appointment of any Enforcing Party) will not of itself contravene or constitute an Event of Default under the Contract or entitle the Buyer to exercise any Power under the Contract (including a right to Terminate) other than any Power under clause 2.2 of the Code of Common Terms.
[bookmark: _Ref415167208]Each of the Buyer and the Seller agrees that the Financier and an Enforcing Party:
are entitled to a copy of the Contract (including, without limitation, the Unit Price) and this deed (and any correspondence and notices in relation to the Contract and this deed which must be provided to the Financier in accordance with the terms of this deed) (the “Disclosure Material”); and 
may provide a copy of the Disclosure Material to any bona fide proposed purchaser or assignee of any or all of the Seller’s assets (including any contracts or choses in action) or any equity interest in the Seller (and to their directors, office holders, officers, employees, contractors, agents, consultants and advisers) (“Proposed Purchaser”) and to any consultants or advisers engaged by the Financier or an Enforcing Party (each a “Disclosee”),
[bookmark: _Ref245548380]provided that, if the Disclosure Material includes any Unit Price Information:
the Disclosee has agreed with the Buyer to comply with confidentiality obligations at least as stringent as those contained in article 11 (“Confidential information”) of the Code of Common Terms prior to the disclosure of the Unit Price Information to that Disclosee; and
(B)	clause 3.3(c)(i) does not operate in relation to disclosure of that information to an Enforcing Party other than the Financier unless and until the Enforcing Party has agreed with the Buyer to comply with confidentiality obligations at least as stringent as those contained in article 11 (“Confidential information”) of the Code of Common Terms prior to the disclosure.
[bookmark: _Ref221009590][bookmark: _Ref428280917]The Buyer acknowledges that at any time after the Buyer receives notification of the occurrence of a Finance Event of Default pursuant to clause 1.10 (“Finance Event of Default”) and for so long as that notification is not revoked by the Financier by notice given by it to the Buyer, any Enforcing Party may by notice to the Buyer, but is not obliged to, perform the obligations of the Seller under or in relation to the Contract.  Any obligation so performed by an Enforcing Party is taken to satisfy the Seller’s corresponding obligation to an equivalent extent but otherwise nothing in this paragraph (d) limits the Seller’s obligations under the Contract.  For the purposes of this paragraph (d), the Buyer agrees and acknowledges that the obligation of the Seller pursuant to clause 4.1.1 of the Code of Common Terms to make a Delivery from the Seller’s ANREU Account may be settled or otherwise satisfied by any Deliveries made by any Enforcing Party pursuant to this paragraph (d). 
The Buyer confirms to the Financier that, if on any Scheduled Delivery Date under clause 4.1.1 (“Delivery of the Periodic Quantity”) of the Contract, transfers of Kyoto ACCUs are not capable of being made through ANREU to the Buyer’s ANREU Account for any reason beyond the control of the Seller and its contractors and agents, then the regime in clause 4.1.2 (“Delivery of the Periodic Quantity”) will apply.  The Buyer agrees to promptly notify the Financier should such circumstances arise.
The Buyer acknowledges that, if requested by the Financier, it (and the Seller) must consult with the Financier during any Negotiation Period under the Contract.
The Buyer acknowledges that the Financier may nominate a representative to be involved in any dispute resolution under clause 12.1 (“Procedure for dispute resolution”) of the Code of Common Terms.
[bookmark: _Toc433984891][bookmark: _Toc62477249][bookmark: _Toc62646381][bookmark: _Toc65940767][bookmark: _Toc66265550][bookmark: _Toc66517242][bookmark: _Toc66520588][bookmark: _Toc66535264][bookmark: _Toc66535507][bookmark: _Toc71950926][bookmark: _Toc71951171][bookmark: _Toc71951415][bookmark: _Toc72598537][bookmark: _Toc79916182][bookmark: _Toc80028284][bookmark: _Toc80028534][bookmark: _Ref415488045]Confidentiality obligation of Financier
The Financier undertakes, for itself and on behalf of its related entities (as defined in the Corporations Act) not to disclose to any person any Unit Price Information, unless such disclosure is:
to a director, office holder, officer, employee, contractor, agent or adviser of the Financier, its related entities or, if the requirement in proviso (B) of clause 3.3(c) is satisfied, an Enforcing Party whose function requires them to have that information; or
of information which is lawfully in the public domain otherwise than by breach of this clause 3.4; or
required to be disclosed in proceedings before any court or tribunal arising out of, or in connection with, this deed; or
required, authorised or permitted to be disclosed:
under any law; or
by any stock exchange on which a party to this deed or its affiliates are listed; or
made by the Financier to a person to whom it may wish to assign, novate, transfer or dispose of its rights and obligations under this deed in accordance with this deed, provided that the Financier requires that person to acknowledge and comply with confidentiality obligations at least as stringent as those contained in this clause 3.4; or
made by the Financier with the consent of the Buyer (such consent not to be unreasonably withheld or delayed) and is made in a manner consistent with that consent, provided that while giving its consent, the Buyer may require the Financier to require the person to whom the disclosure is to be made to acknowledge and comply with confidentiality obligations at least as stringent as those contained in this clause 3.4; or
permitted under clause 3.3(c)(ii) (“Buyer consents, acknowledgements and confirmations”), and then only to the extent and in the manner permitted by that clause.  
[bookmark: _Toc433984892]Seller and Financier consents, acknowledgements and confirmations
The Seller consents and acknowledges that the Buyer may deal with the Financier and any Enforcing Party as envisaged in this deed.
Each of the Seller and the Financier acknowledges and confirms that the Buyer’s entry into, performance of or exercise of any Power under this deed does not fetter or constrain the Powers, duties, obligations or responsibilities of the Clean Energy Regulator under any statute or legislative instrument (including, without limitation, the CER Act and the CFI Act).  
Each of the Seller and the Financier acknowledges and confirms that the Seller’s or the Financier’s entry into, performance of or exercise of any Power under this deed does not fetter or constrain the Powers, duties, obligations or responsibilities of the Seller under the CFI Act.
Each of the Seller and the Financier acknowledge that this clause 3.5 is only for the benefit of the Buyer.
[bookmark: _Ref428280214][bookmark: _Toc433984893]No obligation of Financier
Subject to clause 5.3 (“Consequences of enforcement”), and save in respect of obligations of the Seller under the Contract expressly assumed by an Enforcing Party by written notice to the Buyer under clause 3.3(d) (“Buyer consents, acknowledgments and confirmations”), the Buyer acknowledges that neither the Financier nor any other Enforcing Party will assume any liability or obligation under or in respect of the Contract as a result of the entry into or exercise of any Powers under any Security Document or this deed.
[bookmark: _Toc62477250][bookmark: _Toc62646382][bookmark: _Toc65940768][bookmark: _Toc66265551][bookmark: _Toc66517243][bookmark: _Toc66520589][bookmark: _Toc66535265][bookmark: _Toc66535508][bookmark: _Toc71950927][bookmark: _Toc71951172][bookmark: _Toc71951416][bookmark: _Toc72598538][bookmark: _Toc79916183][bookmark: _Toc80028285][bookmark: _Toc80028535][bookmark: _Toc433984894]Covenants by Buyer
[bookmark: _Toc245552173][bookmark: _Toc62477252][bookmark: _Toc62646384][bookmark: _Toc65940770][bookmark: _Toc66265553][bookmark: _Toc66517245][bookmark: _Toc66520591][bookmark: _Toc66535267][bookmark: _Toc66535510][bookmark: _Toc71950929][bookmark: _Toc71951174][bookmark: _Toc71951418][bookmark: _Toc72598540][bookmark: _Toc79916185][bookmark: _Toc80028287][bookmark: _Toc80028537][bookmark: _Toc433984895]Termination by Buyer
The Buyer undertakes to the Financier that it will not Terminate the Contract except in accordance with clause 4.3 (“Financier’s cure rights prior to termination”) or 4.4 (“Financier’s rights prior to termination for Force Majeure”) of this deed.
[bookmark: _Toc62477253][bookmark: _Toc62646385][bookmark: _Toc65940771][bookmark: _Toc66265554][bookmark: _Toc66517246][bookmark: _Toc66520592][bookmark: _Toc66535268][bookmark: _Toc66535511][bookmark: _Toc71950930][bookmark: _Toc71951175][bookmark: _Toc71951419][bookmark: _Toc72598541][bookmark: _Toc79916186][bookmark: _Toc80028288][bookmark: _Toc80028538][bookmark: _Ref221011736][bookmark: _Ref245534812][bookmark: _Ref245541659][bookmark: _Ref248215589][bookmark: _Ref415233203][bookmark: _Toc433984896]Notifications by Buyer
The Buyer undertakes to the Financier that it will give to the Financier:
a copy of any notice issued by it to the Seller under clause 9.1.1.a (“Events of Default with respect to any party”) or clause 9.5 (“Termination rights”) of the Code of Common Terms at the same time that it gives such notice to the Seller or as soon as reasonably practicable thereafter;
a copy of any notice it gives to, or receives from, the Seller (on or after the date of this deed) under the provisions of the Contract described in the Schedule to this deed, as soon as reasonably practicable after it gives such notice to, or receives such notice from, the Seller; and
promptly, any other information in relation to the Contract reasonably requested by the Financier from time to time,
provided that:
failure to give any such notice or other information does not comprise a failure to give any notice required to be given under the Contract; and
a breach of an undertaking in this clause 4.2 (“Notifications by Buyer”) by the Buyer does not give rise to a liability for damages by the Buyer to, or any other remedy against the Buyer in favour of, the Financier.
[bookmark: _Toc62477254][bookmark: _Toc62646386][bookmark: _Toc65940772][bookmark: _Toc66265555][bookmark: _Toc66517247][bookmark: _Toc66520593][bookmark: _Toc66535269][bookmark: _Toc66535512][bookmark: _Toc71950931][bookmark: _Toc71951176][bookmark: _Toc71951420][bookmark: _Toc72598542][bookmark: _Toc79916187][bookmark: _Toc80028289][bookmark: _Toc80028539][bookmark: _Ref221009717][bookmark: _Ref245534231][bookmark: _Toc433984897]Financier’s cure rights prior to termination
Subject to clause 4.4 (“Financier’s cure rights prior to termination for Force Majeure”), the Buyer agrees and the Seller consents and acknowledges that despite anything in the Contract (including the Code of Common Terms), the Buyer may not, without the Financier’s prior written consent, Terminate the Contract (and no notice of Termination will take effect) unless and until:
the Financier has received a copy of:
if applicable, a notice of default issued by the Buyer in accordance with clause 9.1.1.a (“Events of Default with respect to any party”) of the Contract; and
a Default Notice issued by the Buyer,
in accordance with clause 4.2 (“Notifications by Buyer”); and
any of the following occurs: 
in the case of an Event of Default being a failure by the Seller to pay an amount when due under the Contract (including, without limitation, any Buyer’s Market Damages), the Seller or an Enforcing Party has not remedied the Event of Default within 20 Business Days after the Financier receives a copy of the relevant Default Notice; or
[bookmark: _Ref428279441]in the case of the Insolvency of the Seller, the Financier has not appointed a Controller under any Security Document within 15 Business Days after the Financier receives a copy of the relevant Default Notice; or
[bookmark: _Ref415487404]in the case of any other Event of Default, an Enforcing Party has not, within 30 Business Days after the Financier receives a copy of the relevant Default Notice, either:
remedied the subject matter of the Default Notice or overcome its consequences; or
[bookmark: _Ref428279594]if the actions required to remedy such subject matter or overcome its consequences will, despite best efforts having been made by an Enforcing Party, where evidence of such efforts has been provided to the Buyer, extend beyond 30 Business Days of the Financier receiving a copy of the Default Notice, agreed with the Buyer (acting reasonably) a timeframe to remedy such subject matter or overcome its consequences; or
[bookmark: _Ref428280147]an Enforcing Party, having entered into an agreement with the Buyer as envisaged in clause 4.3(a)(ii)(C)(ab), fails to remedy the relevant Event of Default or overcome its consequences within the timeframe committed to by the Enforcing Party under such agreement (as may be extended by the Buyer); or
[bookmark: _Ref245535453]the Financier notifies the Buyer that it elects not to take any steps to remedy the subject matter of the Default Notice.
[bookmark: _Ref245535643]Without prejudice to clause 4.3(a)(ii)(C), an Enforcing Party will be deemed to have remedied the subject matter of the Default Notice if:
[bookmark: _Ref428279845]the Enforcing Party itself assumes the obligations of the Seller under the Contract in accordance with clause 14.3 (“Assignment”) of the Code of Common Terms and remedies the relevant default which is the subject matter of the Default Notice or overcomes its consequences; or
[bookmark: _Ref428279859]the Enforcing Party procures an Acceptable Third Party to assume the obligations of the Seller under the Contract in accordance with clause 14.3 (“Assignment”) of the Code of Common Terms and that third party remedies the relevant Event of Default which is the subject matter of the Default Notice or overcomes its consequences or demonstrates and undertakes to the Buyer’s reasonable satisfaction that it will be in a position to remedy the relevant Event of Default or overcome its consequences within a period of time satisfactory to the Buyer,
provided always that: 
the consent of the Seller will not be required to any such assumption, assignment or novation of obligations (as contemplated in clause 4.3(b)(i) or (ii) above) and the Seller must assist the Enforcing Party to effect any assumption, assignment or novation (including by executing any document to effect such assumption, assignment or novation); and
despite anything in the Contract, the Buyer will be entitled to terminate the Contract without the prior written consent of or notice to any party if a third party fails to remedy the relevant Event of Default or overcome its consequences (in each case) in accordance with its undertaking referred to in clause 4.3(b)(ii) above.
[bookmark: _Ref523126441][bookmark: _Ref523127117][bookmark: _Ref523126445]For the purposes of clauses 4.3(a)(ii)(C) and 4.3(b)(i), the Buyer must use reasonable endeavours to provide an Enforcing Party or its authorised representatives such information with respect to the remedy by the Enforcing Party of the subject matter of a Default Notice as it is reasonably able to provide and to the extent that it is reasonable for the Buyer to provide, having regard to the nature of the relevant Event of Default.
[bookmark: _Ref428280166]In providing the information prescribed under clause 4.3(c), the Buyer must, to the extent the Buyer is reasonably able to provide and to the extent that it is reasonable for the Buyer to provide, provide information about any steps which the Buyer considers appropriate to be taken to remedy the subject matter of the Default Notice.
It is acknowledged that the Financier or any Enforcing Party may remedy any Event of Default by the Seller under the Contract but that nothing in this deed or otherwise obliges the Financier or any Enforcing Party to remedy any such Event of Default.
For the purposes of clauses 4.3(a)(ii)(C), 4.3(a)(ii)(D), 4.3(c) and 4.3(d) it is acknowledged and agreed that:
if the relevant Event of Default relates to the Project (or any of them) not having commenced in accordance with terms agreed between the Buyer and the Seller or as represented by the Seller to the Buyer, remedying that Event of Default or overcoming its consequences involves commencing the Project (or each of them) in accordance with those terms or that representation, or so commencing any other eligible offsets project(s) that is(are) reasonably capable of generating a number of Kyoto ACCUs which is not less in aggregate than the Agreed  Quantity; and
the relevant Event of Default will not have been remedied and its consequences will not have been overcome if doing so involves or would involve, but for this clause 4.3(f)(ii), extension of the Delivery Period, postponement of a Scheduled Delivery Date to a date after the Expiry Date, or increase or reduction in the Agreed Quantity. 
Subject to clause 3.6 (“No obligation of Financier”), an Enforcing Party is not liable in any circumstances for any Event of Default or for any failure by the Seller to observe its obligations under the Contract.  However, this does not affect the liability of the Seller (which continues to be responsible for the performance of its obligations under the Contract).
[bookmark: _Ref221009749][bookmark: _Ref221009851][bookmark: _Toc433984898][bookmark: _Toc79916188][bookmark: _Toc80028290][bookmark: _Toc80028540]Financier’s cure rights prior to termination for Force Majeure
The Buyer agrees that despite anything in the Contract, no notice of Termination of the Contract issued by it pursuant to clause 9.4.3 (“Force Majeure”) of the Code of Common Terms will take effect pursuant to that clause unless:
it has provided the Financier with a copy of the notice given to it by the Seller under clause 9.4.1 (“Force Majeure”) of the Code of Common Terms; and
it has provided the Financier with a copy of the notice given by it under clause 9.4.3 (“Force Majeure”) of the Code of Common Terms.
[bookmark: _Toc415243489][bookmark: _Ref415241452][bookmark: _Ref415241676][bookmark: _Ref428280692][bookmark: _Toc433984899]Amendments to the Contract and the Delivery Schedule
Subject to clause 4.5(b), the Buyer undertakes to and agrees with the Financier that it will not:
make or agree to any material amendment or material supplement to, or material variation of, the Contract; or
agree to any waiver or release of any material term, material provision or condition of the Contract,
without prior reasonable notice (setting out the terms of the proposed amendment, waiver or release) to, and the prior written consent of, the Financier (such consent not to be unreasonably withheld or delayed).
[bookmark: _Ref415508613]The Buyer undertakes to and agrees with the Financier that: 
it will not agree with the Seller to amend the Delivery Schedule without the prior written consent of the Financier; and
if clause 9.3.4 (“Delivery Failure”) of the Code of Common Terms applies, the Delivery Schedule will not be deemed to be replaced in accordance with that clause unless and until:
the Buyer has notified the Financier in writing that the Seller has failed to provide a notice under clause 9.3.3.c.ii or 9.3.3.d.ii (as applicable) of the Code of Common Terms (“Failure Notification”); and
the Financier or relevant Enforcing Party has failed to provide such notice to the Buyer within 10 Business Days following receipt of the relevant Failure Notification.
[bookmark: _Ref415488312]If the Buyer receives the relevant notice under clause 9.3.3.c.ii or 9.3.3.d.ii (as applicable) of the Code of Common Terms from the Financier or relevant Enforcing Party under this clause, such notice is deemed to be a notice provided by the Seller in accordance with clause 9.3.3.c.ii or 9.3.3.d.ii (as applicable) of the Code of Common Terms.
The Seller consents to and acknowledges the arrangements in this clause 4.5.
[bookmark: _Toc415243506][bookmark: _Toc62477258][bookmark: _Toc62646390][bookmark: _Toc65940776][bookmark: _Toc66265559][bookmark: _Toc66517251][bookmark: _Toc66520597][bookmark: _Toc66535273][bookmark: _Toc66535516][bookmark: _Toc71950935][bookmark: _Toc71951180][bookmark: _Toc71951424][bookmark: _Toc72598546][bookmark: _Toc79916194][bookmark: _Toc80028296][bookmark: _Toc80028546][bookmark: _Toc433984900]Enforcement
[bookmark: _Toc62477259][bookmark: _Toc62646391][bookmark: _Toc65940777][bookmark: _Toc66265560][bookmark: _Toc66517252][bookmark: _Toc66520598][bookmark: _Toc66535274][bookmark: _Toc66535517][bookmark: _Toc71950936][bookmark: _Toc71951181][bookmark: _Toc71951425][bookmark: _Toc72598547][bookmark: _Toc79916195][bookmark: _Toc80028297][bookmark: _Toc80028547][bookmark: _Ref221017824][bookmark: _Toc433984901]Appointment and rights of Enforcing Party
The Buyer agrees and the Seller acknowledges that, without limiting the rights of the Financier under any Security Document and without limiting the liability of the Seller (which continues to be responsible for the performance of its obligations under the Contract), following the occurrence of a Finance Event of Default of which the Buyer receives notice in accordance with clause 1.10 (“Finance Event of Default”), and for so long as that notice is not revoked by the Financier by notice given by it to the Buyer, but subject to this deed and the Security Documents:
the Financier may, or may appoint an Enforcing Party to, exercise the rights of the Seller or perform the obligations of the Seller under the Contract; and
[bookmark: _Ref221017904]the Financier or any Enforcing Party may assign, novate, transfer or dispose of the rights and obligations of the Seller under the Contract to an Acceptable Third Party in accordance with clause 14.3 of the Code of Common Terms provided always that the consent of the Seller will not be required to any such assumption, assignment or novation of obligations and the Seller must assist the Enforcing Party to effect any assumption, assignment or novation (including by executing any document to effect such assumption, assignment or novation).
[bookmark: _Toc433984902][bookmark: _Toc62477263][bookmark: _Toc62646395][bookmark: _Toc65940781][bookmark: _Toc66265564][bookmark: _Toc66517256][bookmark: _Toc66520602][bookmark: _Toc66535278][bookmark: _Toc66535521][bookmark: _Toc71950940][bookmark: _Toc71951185][bookmark: _Toc71951429][bookmark: _Toc72598551][bookmark: _Toc79916199][bookmark: _Toc80028301][bookmark: _Toc80028551]Buyer Acknowledgments
The Buyer acknowledges and agrees that the Financier may, upon the occurrence of a Finance Event of Default of which the Buyer receives notice in accordance with clause 1.10 (“Finance Event of Default”), and for so long as that notice is not revoked by the Financier by notice given by it to the Buyer, directly exercise the rights, remedies and powers of the Seller under the Contract subject to clause 3.3(d) (“Buyer consents, acknowledgments and confirmations”). 
For the avoidance of doubt and without limiting clause 3.3(b) (“Buyer consents, acknowledgments and confirmations”), it is acknowledged and agreed that the taking of any steps by the Financier to enforce any Security Document will not (of itself) be relied upon by the Buyer as giving rise to a right of Termination of the Contract.
[bookmark: _Ref245533772][bookmark: _Toc433984903]Consequences of enforcement
If the Financier appoints a Controller over the Contract or otherwise appoints an Enforcing Party pursuant to the Security Documents (following the occurrence of a Finance Event of Default of which the Buyer receives notice in accordance with clause 1.10 (“Finance Event of Default”)):
subject to clause 3.3(d) (“Buyer consents, acknowledgments and confirmations”), the Seller must continue to comply with its obligations in accordance with the Contract;
the Buyer must continue to duly and punctually perform and observe its duties and obligations under the Contract (in accordance with its terms);
the Contract will remain in full force and effect;
unless the Enforcing Party has notified the Buyer in writing that it agrees to assume a liability or obligation of the Seller under the Contract, the Enforcing Party will not be liable to the Buyer in respect of any events, acts or omissions which have occurred or should have occurred, or for any liability of the Seller to the Buyer in relation to the Contract in respect of any event, act or omission; and
the Financier must notify the Buyer, stating that it is a notice under this paragraph (e), of the enforcement or exercise of any of its rights, powers or remedies under any Security Document (including by appointing a Controller or other Enforcing Party) promptly after it has enforced or exercised such rights, powers or remedies (however, the parties acknowledge and agree that any failure by the Financier to provide the notice contemplated in this paragraph (e) does not invalidate any purported enforcement or exercise of any such rights, powers or remedies by the Financier).
[bookmark: _Toc433984904]Documentation
The Buyer, the Enforcing Party and/or the assignee or transferee shall execute such documents as are reasonably necessary to give effect to the assignment, novation, transfer or disposal referred to in clause 5.1(b) (“Appointment and rights of Enforcing Party”). The Seller must on the Buyer’s demand pay all costs and expenses reasonably incurred by the Buyer in relation to considering its consent to and giving effect to any such assignment, novation, transfer or disposal, and for the purposes of the Contract any amount owing by the Seller to the Buyer under this clause will be deemed to be an amount owing by the Seller to the Buyer under the Contract.
[bookmark: _Toc433984905]Rights to enforce
It is agreed as between the Seller and the Financier that nothing in this deed prevents the Financier or any other person from:
giving any notices under the Finance Documents including (for the avoidance of doubt) any Security Document; 
demanding the payment of any money under the Finance Documents or secured by any Security Document; 
exercising or enforcing any powers, right or remedy afforded generally to unsecured creditors or under any agreement other than the Security Documents; or 
enforcing any of its Security Documents,
in each case, in accordance with the terms of the relevant Finance Document or Security Document (as applicable). 
[bookmark: _Toc62477266][bookmark: _Toc62646398][bookmark: _Toc65940784][bookmark: _Toc66265568][bookmark: _Toc66517260][bookmark: _Toc66520606][bookmark: _Toc66535282][bookmark: _Toc66535525][bookmark: _Toc71950944][bookmark: _Toc71951189][bookmark: _Toc71951433][bookmark: _Toc72598555][bookmark: _Toc79916201][bookmark: _Toc80028303][bookmark: _Toc80028553][bookmark: _Toc433984906]Payment of money
[bookmark: _Toc62477267][bookmark: _Toc62646399][bookmark: _Toc65940785][bookmark: _Toc66265569][bookmark: _Toc66517261][bookmark: _Toc66520607][bookmark: _Toc66535283][bookmark: _Toc66535526][bookmark: _Toc71950945][bookmark: _Toc71951190][bookmark: _Toc71951434][bookmark: _Toc72598556][bookmark: _Toc79916202][bookmark: _Toc80028304][bookmark: _Toc80028554][bookmark: _Ref221011397][bookmark: _Toc433984907]Direction to pay
Notwithstanding clause 5.2.2 (“Payment”) of the Code of Common Terms, if:
(a)	a Finance Event of Default of which the Buyer has received notification in accordance with clause 1.10 (“Finance Event of Default”) is continuing; and
(b)	the Financier directs the Buyer in writing to pay all money due to the Seller under the Contract in a particular manner or to a specified bank account in Australia,
the Buyer must, until the Buyer receives written notice from the Financier that the Finance Event of Default has ceased to continue, pay all money due by it to the Seller under the Contract in accordance with the Financier’s written direction. 
[bookmark: _Toc62477268][bookmark: _Toc62646400][bookmark: _Toc65940786][bookmark: _Toc66265570][bookmark: _Toc66517262][bookmark: _Toc66520608][bookmark: _Toc66535284][bookmark: _Toc66535527][bookmark: _Toc71950946][bookmark: _Toc71951191][bookmark: _Toc71951435][bookmark: _Toc72598557][bookmark: _Toc79916203][bookmark: _Toc80028305][bookmark: _Toc80028555][bookmark: _Toc433984908]Discharge of obligations
The Seller acknowledges and consents to the obligations of the Buyer as set out in clause 6.1 (“Direction to pay”) and agrees that any such payment by the Buyer will discharge the Buyer from its corresponding obligation to make that payment to the Seller under the Contract in a corresponding amount.
[bookmark: _Toc433984909][bookmark: _Toc62477269][bookmark: _Toc62646401][bookmark: _Toc65940787][bookmark: _Toc66265571][bookmark: _Toc66517263][bookmark: _Toc66520609][bookmark: _Toc66535285][bookmark: _Toc66535528][bookmark: _Toc71950947][bookmark: _Toc71951192][bookmark: _Toc71951436][bookmark: _Toc72598558][bookmark: _Toc79916204][bookmark: _Toc80028306][bookmark: _Toc80028556]Assignment
[bookmark: _Toc433984910]By the Seller
Subject to clause 5.1(b) (“Appointment and rights of Enforcing Party”), the Seller must not assign or otherwise dispose of, novate or deal with its rights or obligations under this deed or the Contract.
[bookmark: _Ref415492466][bookmark: _Toc433984911]By Buyer
[bookmark: _Ref248216265]The Buyer must not, without the prior written consent of the Financier, assign, transfer or otherwise dispose of to any person any of its rights, benefits or obligations under this deed or the Contract.
The Financier must not withhold or delay its consent to the assignee or transferee proposed under paragraph (a) if the proposed assignee or transferee:
is another agency or entity acting on behalf of the Commonwealth of Australia; and
enters into any deed or written instruments in favour of the Financier, as may be reasonably required by the Financier, for the purpose of assuming the obligations imposed on the Buyer under, and agreeing to be bound by the terms of, this deed and the Contract.
[bookmark: _Ref415242810][bookmark: _Toc433984912]By the Financier
[bookmark: _Ref384912951][bookmark: _Ref428281423]The Seller and the Buyer acknowledge and agree that the Financier may assign its rights and novate or otherwise transfer its obligations under this deed to any Qualifying Transferee whom becomes “Financier” under the Facility Agreement.
[bookmark: _Ref384912953]Each of the Seller and the Buyer agrees that it will enter into, on terms acceptable to the Buyer (acting reasonably) a novation deed in relation to this deed with any Qualifying Transferee whom becomes “Financier” under the Facility Agreement.
[bookmark: _Ref428281431]Without limiting clauses 7.3(a) and 7.3(b), if the Seller undertakes a refinancing of its financing arrangements, the Buyer agrees that, if the Seller requests in writing, it will enter into a document on the same or substantially similar terms as this deed, or agree to a novation of this deed on terms acceptable to the Buyer (acting reasonably), to the extent necessary to confer the Financier’s rights under this deed to any such new or replacement financier.
Each party must provide all reasonable co-operation and enter into any documentation reasonably requested by the Financier in connection with, or to give effect to, the Financier’s exercise of its rights under this clause 7.3.
[bookmark: _Toc433984913]Discharge of finance by the Financier
If the Financier provides a full and final discharge to the Seller in respect of the Seller’s obligations under the Finance Documents, (excluding any discharge relating to a transaction contemplated in clause 7.3(a) to (c)), upon request by the Buyer (without prejudice to accrued but unperformed obligations or liabilities) the Financier agrees to discharge the Buyer from any future obligations under this deed.
[bookmark: _Toc415243520][bookmark: _Ref125285122][bookmark: _Toc125285228][bookmark: _Toc354565414][bookmark: _Toc433984914][bookmark: _Toc62477272][bookmark: _Toc62646404][bookmark: _Toc65940790][bookmark: _Toc66265574][bookmark: _Toc66517266][bookmark: _Toc66520612][bookmark: _Toc66535288][bookmark: _Toc66535531][bookmark: _Toc71950950][bookmark: _Toc71951195][bookmark: _Toc71951439][bookmark: _Toc72598561][bookmark: _Toc79916205][bookmark: _Toc80028307][bookmark: _Toc80028557][bookmark: _Toc417717406][bookmark: _Toc421606239][bookmark: _Toc422279386][bookmark: _Toc433703662][bookmark: _Toc457379418][bookmark: _Toc480102300][bookmark: _Toc499097098][bookmark: _Toc509219862][bookmark: _Toc509222483][bookmark: _Toc63845186]Notices and other communications
[bookmark: _Ref125279184][bookmark: _Toc125285229][bookmark: _Toc354565415][bookmark: _Toc433984915]Form - all communications
Unless expressly stated otherwise in this deed, all notices, certificates, consents, approvals, waivers and other communications in connection with this deed must be in writing, signed by an Authorised Officer of the sender and marked for the attention of the person identified to in the Details or, if the recipient has notified otherwise, then marked for attention in the way last notified.
[bookmark: _Toc125285230][bookmark: _Toc354565416][bookmark: _Toc433984916]Form - communications sent by email
Communications sent by email need not be marked for attention in the way stated in clause 8.1 (“Form - all communications”).  However, the email must state the first and last name of the sender.
Communications sent by email are taken to be signed by the named sender. 
[bookmark: _Toc125285231][bookmark: _Ref129597700][bookmark: _Ref350872975][bookmark: _Toc354565417][bookmark: _Toc433984917]Delivery
Communications must be:
left at the address set out in the Details; or
sent by prepaid ordinary post (airmail, if appropriate) to the address set out in the Details; or
sent by fax to the fax number set out to in the Details; or
sent by email to the address set out in the Details.
However, if the intended recipient has notified a changed address or fax number, then communications must be to that address or number.
[bookmark: _Ref125279247][bookmark: _Toc125285232][bookmark: _Toc354565418][bookmark: _Toc433984918]When effective
Communications take effect from the time they are received or taken to be received under clause 8.5 (“When taken to be received”) (whichever happens first) unless a later time is specified.
[bookmark: _Ref125279202][bookmark: _Toc125285233][bookmark: _Toc354565419][bookmark: _Toc433984919]When taken to be received
Communications are taken to be received:
if sent by post, 3 days after posting (or seven days after posting if sent from one country to another); or
if sent by fax, at the time shown in the transmission report as the time that the whole fax was sent; or
if sent by email:
when the sender receives an automated message confirming delivery; or
4 hours after the time sent (as recorded on the device from which the sender sent the email) unless the sender receives an automated message that the email has not been delivered,
whichever happens first.
For the avoidance of doubt, clause [13.2.1.c. / 13.3.1.c.] (“When effective”) of the Code of Common Terms is hereby deleted and replaced with paragraphs (b) and (c) of this clause 8.5.
[bookmark: _Toc125285234][bookmark: _Toc354565420][bookmark: _Toc433984920]Receipt outside business hours
Despite clauses 8.4 (“When effective”) and 8.5 (“When taken to be received”), if communications are received or taken to be received under clause 8.5 (“When taken to be received”) after 5.00 pm in the place of receipt or on a non-Business Day, they are taken to be received at 9.00 am on the next Business Day and take effect from that time unless a later time is specified.
[bookmark: _Toc182323871][bookmark: _Toc182394167][bookmark: _Toc183005611][bookmark: _Toc183325865][bookmark: _Toc183326567][bookmark: _Toc203470497][bookmark: _Toc222917291][bookmark: _Toc223264628][bookmark: _Toc224116097][bookmark: _Ref110396340][bookmark: _Toc354565421][bookmark: _Toc433984921]Reliance on communications
Any communication sent in accordance with this clause 8 can be relied on by the recipient if the recipient reasonably believes the communication is genuine and if it bears what appears to be the signature (original or facsimile) of an Authorised Officer of the sender (without the need for further enquiry or confirmation).  Each party must take reasonable care to ensure that no forged, false or unauthorised communications are sent to another party.
[bookmark: _Toc62477276][bookmark: _Toc62646408][bookmark: _Toc65940794][bookmark: _Toc66265578][bookmark: _Toc66517270][bookmark: _Toc66520616][bookmark: _Toc66535292][bookmark: _Toc66535535][bookmark: _Toc71950954][bookmark: _Toc71951199][bookmark: _Toc71951443][bookmark: _Toc72598565][bookmark: _Toc79916209][bookmark: _Toc80028311][bookmark: _Toc80028561][bookmark: _Toc433984922]General
[bookmark: _Toc62477277][bookmark: _Toc62646409][bookmark: _Toc65940795][bookmark: _Toc66265579][bookmark: _Toc66517271][bookmark: _Toc66520617][bookmark: _Toc66535293][bookmark: _Toc66535536][bookmark: _Toc71950955][bookmark: _Toc71951200][bookmark: _Toc71951444][bookmark: _Toc72598566][bookmark: _Toc79916210][bookmark: _Toc80028312][bookmark: _Toc80028562][bookmark: _Toc433984923]Waiver
The failure, delay, relaxation or indulgence on the part of any party in exercising any power or right given to that party under this deed does not operate as a waiver of that power or right, nor does any exercise of the power or right preclude any other exercise of it or the exercise of any other power or right under this deed.  
A power or right may only be waived in writing, signed by the party granting the waiver.
[bookmark: _Toc62477278][bookmark: _Toc62646410][bookmark: _Toc65940796][bookmark: _Toc66265580][bookmark: _Toc66517272][bookmark: _Toc66520618][bookmark: _Toc66535294][bookmark: _Toc66535537][bookmark: _Toc71950956][bookmark: _Toc71951201][bookmark: _Toc71951445][bookmark: _Toc72598567][bookmark: _Toc79916211][bookmark: _Toc80028313][bookmark: _Toc80028563][bookmark: _Toc433984924]Amendment
This deed may only be amended or supplemented in writing signed by the parties.
[bookmark: _Toc62477279][bookmark: _Toc62646411][bookmark: _Toc65940797][bookmark: _Toc66265581][bookmark: _Toc66517273][bookmark: _Toc66520619][bookmark: _Toc66535295][bookmark: _Toc66535538][bookmark: _Toc71950957][bookmark: _Toc71951202][bookmark: _Toc71951446][bookmark: _Toc72598568][bookmark: _Toc79916212][bookmark: _Toc80028314][bookmark: _Toc80028564][bookmark: _Toc433984925]Severability
Any provision in this deed which is invalid or unenforceable in any jurisdiction will, for the purposes of that jurisdiction, be read down, if possible so as to be valid and enforceable, and is otherwise capable of being severed to the extent of the invalidity or unenforceability, without affecting the remaining provisions of this deed or affecting the validity or enforceability of that provision in any other jurisdiction.
[bookmark: _Toc62477280][bookmark: _Toc62646412][bookmark: _Toc65940798][bookmark: _Toc66265582][bookmark: _Toc66517274][bookmark: _Toc66520620][bookmark: _Toc66535296][bookmark: _Toc66535539][bookmark: _Toc71950958][bookmark: _Toc71951203][bookmark: _Toc71951447][bookmark: _Toc72598569][bookmark: _Toc79916213][bookmark: _Toc80028315][bookmark: _Toc80028565][bookmark: _Toc433984926]Further assurance
Each party shall do, sign, execute and deliver and shall procure that each of its employees and agents does, signs, executes and delivers, all deeds, documents, instruments and acts reasonably required of it or them by notice from another party to effectively carry out and give full effect to this deed and the rights and obligations of the parties under it.
[bookmark: _Toc62477281][bookmark: _Toc62646413][bookmark: _Toc65940799][bookmark: _Toc66265583][bookmark: _Toc66517275][bookmark: _Toc66520621][bookmark: _Toc66535297][bookmark: _Toc66535540][bookmark: _Toc71950959][bookmark: _Toc71951204][bookmark: _Toc71951448][bookmark: _Toc72598570][bookmark: _Toc79916214][bookmark: _Toc80028316][bookmark: _Toc80028566][bookmark: _Toc433984927]Counterparts
This deed may be executed in any number of counterparts and all of those counterparts taken together constitute one and the same instrument.
[bookmark: _Toc62477282][bookmark: _Toc62646414][bookmark: _Toc65940800][bookmark: _Toc66265584][bookmark: _Toc66517276][bookmark: _Toc66520622][bookmark: _Toc66535298][bookmark: _Toc66535541][bookmark: _Toc71950960][bookmark: _Toc71951205][bookmark: _Toc71951449][bookmark: _Toc72598571][bookmark: _Toc79916215][bookmark: _Toc80028317][bookmark: _Toc80028567][bookmark: _Toc433984928]Whole agreement
This deed represents the entire contract between the parties with respect to the subject matter of this deed and supersedes all negotiations and prior agreements in relation to such subject matter.
Each of the Buyer and the Seller acknowledge and agree that clause 1.3 (“Construction of Contract”) of the Code of Common Terms is subject to this deed.
[bookmark: _Toc62477283][bookmark: _Toc62646415][bookmark: _Toc65940801][bookmark: _Toc66265585][bookmark: _Toc66517277][bookmark: _Toc66520623][bookmark: _Toc66535299][bookmark: _Toc66535542][bookmark: _Toc71950961][bookmark: _Toc71951206][bookmark: _Toc71951450][bookmark: _Toc72598572][bookmark: _Toc79916216][bookmark: _Toc80028318][bookmark: _Toc80028568][bookmark: _Toc433984929]Attorneys
Each attorney who executes this deed on behalf of a party declares that the attorney has no notice of the revocation of the power of attorney under the authority of which the attorney executes this deed.
[bookmark: _Toc62477284][bookmark: _Toc62646416][bookmark: _Toc65940802][bookmark: _Toc66265586][bookmark: _Toc66517278][bookmark: _Toc66520624][bookmark: _Toc66535300][bookmark: _Toc66535543][bookmark: _Toc71950962][bookmark: _Toc71951207][bookmark: _Toc71951451][bookmark: _Toc72598573][bookmark: _Toc79916217][bookmark: _Toc80028319][bookmark: _Toc80028569][bookmark: _Toc433984930]Term
This deed shall continue in full force and effect until each of the Security Interests granted by the Seller to the Financier under the Security Documents have been discharged in full.
The Financier agrees to notify the Buyer promptly after the Security Documents have been discharged in full.
[bookmark: _Toc62477287][bookmark: _Toc62646419][bookmark: _Toc65940805][bookmark: _Toc66265589][bookmark: _Toc66517281][bookmark: _Toc66520627][bookmark: _Toc66535303][bookmark: _Toc66535546][bookmark: _Toc71950965][bookmark: _Toc71951210][bookmark: _Toc71951454][bookmark: _Toc72598576][bookmark: _Toc79916220][bookmark: _Toc80028322][bookmark: _Toc80028572][bookmark: _Toc433984931]Stamp Duty
[bookmark: _Ref245540402]The Seller shall bear the cost of any stamp duty levied in respect of this deed.
The Seller indemnifies each other party against any liability arising from failure to comply with 9.9(a).
[bookmark: _Toc62477288][bookmark: _Toc62646420][bookmark: _Toc65940806][bookmark: _Toc66265590][bookmark: _Toc66517282][bookmark: _Toc66520628][bookmark: _Toc66535304][bookmark: _Toc66535547][bookmark: _Toc71950966][bookmark: _Toc71951211][bookmark: _Toc71951455][bookmark: _Toc72598577][bookmark: _Toc79916221][bookmark: _Toc80028323][bookmark: _Toc80028573][bookmark: _Toc433984932]Law and jurisdiction
[bookmark: _Toc62477289][bookmark: _Toc62646421][bookmark: _Toc65940807][bookmark: _Toc66265591][bookmark: _Toc66517283][bookmark: _Toc66520629][bookmark: _Toc66535305][bookmark: _Toc66535548][bookmark: _Toc71950967][bookmark: _Toc71951212][bookmark: _Toc71951456][bookmark: _Toc72598578][bookmark: _Toc79916222][bookmark: _Toc80028324][bookmark: _Toc80028574][bookmark: _Toc433984933]Governing law
This deed shall be governed by and construed in accordance with the laws of the place specified in the Details.
[bookmark: _Toc62477290][bookmark: _Toc62646422][bookmark: _Toc65940808][bookmark: _Toc66265592][bookmark: _Toc66517284][bookmark: _Toc66520630][bookmark: _Toc66535306][bookmark: _Toc66535549][bookmark: _Toc71950968][bookmark: _Toc71951213][bookmark: _Toc71951457][bookmark: _Toc72598579][bookmark: _Toc79916223][bookmark: _Toc80028325][bookmark: _Toc80028575][bookmark: _Toc433984934]Submission to jurisdiction
The parties submit to the non exclusive jurisdiction of the courts of that place and any courts which may hear appeals from those courts in respect of any proceedings in connection with this deed. 
Each party irrevocably waives any objection to the venue of any legal process on the basis that the process has been brought in an inconvenient forum.
Each party irrevocably waives any immunity in respect of its obligations under this deed that it may acquire from the jurisdiction of any court or any legal process for any reason including the service of notice, attachment before judgment, attachment in aid of execution or execution.
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[bookmark: _Toc62477292][bookmark: _Toc62646424][bookmark: _Toc65940810][bookmark: _Toc66517286][bookmark: _Toc66520632][bookmark: _Toc66535308][bookmark: _Toc66535551][bookmark: _Toc71950971][bookmark: _Toc71951216][bookmark: _Toc71951460][bookmark: _Toc72598582][bookmark: _Toc433984935]Schedule - Notices under the Contract (clause 4.2)
· invoices under clause 4.3.1 (“Invoice”) of the Code of Common Terms
· clause 8.1.1.b (“Mutual undertakings”) of the Code of Common Terms
· clause 9.3.2 (“Delivery Failure”) of the Code of Common Terms
· clause 12.1 (“Procedure for dispute resolution”) of the Code of Common Terms
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[bookmark: Schedule][bookmark: Schedule2][bookmark: Execution][bookmark: _Toc62477291][bookmark: _Toc62646423][bookmark: _Toc65940809][bookmark: _Toc66517285][bookmark: _Toc66520631][bookmark: _Toc66535307][bookmark: _Toc66535550][bookmark: _Toc71950970][bookmark: _Toc71951215][bookmark: _Toc71951459][bookmark: _Toc72598581][bookmark: _Toc433984936]Signing page

DATED:______________________________				


BUYER
[bookmark: E_e7]
	EXECUTED for and on behalf of the Commonwealth of Australia by a delegate of the accountable authority of the Clean Energy Regulator by authority of section 23(1) of the Public Governance Performance and Accountability Act 2013 (Cth) read with section 110 of that Act, in the presence of:


	
Signature of witness



	
Name of witness (block letters)



	)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
	










	
Signature of delegate of accountable authority


	
Name of delegate (block letters)










SELLER
[bookmark: E_e9]

	EXECUTED by [insert name of Seller] in accordance with section 127(1) of the Corporations Act 2001 (Cth) by authority of its directors:


	
Signature of director




	
Name of director (block letters)
	)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
	





	
Signature of director/company secretary*
*delete whichever is not applicable


	
Name of director/company secretary* (block letters)
*delete whichever is not applicable




FINANCIER


[insert signature block for Financier]
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